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In the Central Criminal Court  

 

The Queen 

-v- 

Terrence Hughes 

Colin Kaler 

Stuart Tribelnig 

 

 Ruling on prosecution application to adduce evidence of bad character  

(Decision 24.11.14.  Reasons 25.11.14)  

 

1. Towards the end of the prosecution case I heard argument on Friday 21st November 
on the prosecution’s application to adduce bad character evidence against Hughes and 
Tribelnig. On Monday 24th November I gave my decision, refusing the prosecution’s 
application, setting out my reasons in short form. I indicated that I would give my full 
reasons as soon as practicable. I do so now, and at some length, out of deference to 
the arguments of all counsel, and in view of the importance and unusual nature of the 
application. 
 
 2. The trial began on 3rd November 2014. By notice dated 2nd November 2014 the 
prosecution indicated their intention, at the conclusion of the prosecution case, to 
make the present application to adduce evidence against Hughes and Tribelnig of 
racist text messages, received and sent, which it is submitted would assist the jury in 
resolving the issues in the case. There is no such application in respect of the 
defendant Kaler. The prosecution’s application is vigorously opposed by all three 
defendants. It is said that, on proper analysis, the evidence is not relevant and 
admissible, and that even if it were relevant, its prejudicial effect would be so great 
that its admission would render the trial unfair. 
 
3. For completeness I should mention that the evidence of these text messages was 
admitted at the inquest, and I have been provided with a copy of the written ruling by 
the Assistant Coroner, Ms Karen Monaghan QC. However, it is common ground that 
her decision can and should have no bearing upon my approach or my ruling. Her 
decision was that the evidence in question fell properly within the scope of the 
inquest’s wide ranging enquiry into the circumstances of Mr Mubenga’s death. By 
contrast, the issue I have to decide is whether in a criminal trial for manslaughter 
brought against the three defendants this evidence is relevant and admissible, and if it 
is, whether it should nevertheless be excluded because its admission would make the  
trial unfair. 
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The issues for the jury  
4. The factual issues for the jury, identified by the prosecution in opening, are now 
clear. The allegation of manslaughter is put in two separate ways. Count 1 charges 
unlawful act manslaughter. Count 2 charges gross negligence manslaughter. The 
factual issues are, however, essentially the same. The prosecution accept (and have 
always accepted) that the three defendants acted reasonably and lawfully in 
restraining Mr Mubenga when he unexpectedly began to struggle and became violent 
soon after he boarded the plane. It is accepted that it was reasonable to handcuff him, 
and to handcuff him to the rear. The issue is the reasonableness and unlawfulness of 
the defendant’s conduct towards Mr Mubenga thereafter, during the period when he 
was seated at the back of the aircraft between the Mr Hughes on his right and Mr 
Kaler on his left, and with Mr Tribelnig kneeling on the seat in front and leaning over 
to assist in the restraint.   
 
5. The prosecution case is that, on the evidence as it has emerged, the defendants’ 
joint conduct towards Mr Mubenga was unreasonable and unlawful in two principal 
respects. First, between them they caused him to be restrained in a forward position, 
with his head down, in such a manner that his ability to breathe properly was 
significantly impaired, and they did this for a prolonged and unnecessary period of 
time. Second, they all ignored Mr Mubenga’s repeated protests over this period that 
he could not breathe, which was a clear warning sign that he was or might be 
experiencing symptoms of positional asphyxia.  
 
6. There is evidence from many eye witnesses that Mr Mubenga was, or must by 
inference have been, restrained in a forward position and that he was repeatedly 
saying that he could not breathe. The defendants’ case is apparent from the accounts 
they gave in their incident reports on the night, their police interviews, and their 
evidence at the inquest. Their case is that Mr Mubenga was deliberately thrusting his 
head and body forward into what ultimately became a dangerous position, despite the 
defendants’ attempts to pull him upright. In part at least Mr Mubenga had his head 
down because he was attempting to bite Mr Hughes on the leg. It is the case of each 
defendant that he never heard Mr Mubenga protesting that he could not breathe, and 
that had this been heard, steps would have been taken to sit him upright and alter the 
method of restraint. The jury have heard evidence of the phenomenon of “auditory 
exclusion”, by which in a stressful situation, with the adrenalin rushing and in the heat 
of the moment, words and sounds may not be heard, or if heard may not register with 
the hearer. 
 
7. Thus the factual issue for the jury is comparatively narrow. It is not disputed that 
Mr Mubenga was leaning forward for a prolonged period, head down. The issue is 
whether he was being deliberately held in that position by the defendants, or whether 
he maintained that position voluntarily. The prosecution rely upon medical evidence 
to the effect that it would be wholly contrary to the body’s instinct not to seek to free 
itself from such discomfort if breathing was being compromised. The prosecution 
case is that the defendants have untruthfully given this explanation because they know 
that their restraint of Mr Mubenga was excessive and unreasonable. Similarly, it is the 
prosecution case that the defendants have agreed upon the false account that none of 
them heard him say he could not breathe.       
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The relevant bad character material 
8. The material which the prosecution seek to adduce is set out with precision in the 
bad character notice dated 2nd November  at paragraph 15, and in the prosecution 
skeleton argument dated 20th November at paragraph 4.2 (for Hughes) and at 
paragraph 4.3 (for Tribelnig). The material consists of what may be described as racist 
text messages received and sent. I do not propose in this ruling to set out the content 
of any of these texts. They are grossly offensive and undoubtedly racist. They purport 
to be jokes, circulated to a number of individuals with the apparent intention that they 
should be sent on to others who might appreciate and share the so-called “joke”. 
There is no suggestion that either of these defendants himself composed the content of 
any  of these offensive  texts. 
 
9. In Hughes’ case there are in total 76 racist texts spanning a period of several 
months up to the middle of 2010. They appear to have been received from 19 different 
senders. All the texts had been opened by Hughes. None had been deleted. Of the 76 
texts, Hughes had re-sent three of them to three different recipients. In the prosecution 
skeleton Mr Dennis QC has separated the texts into four main categories of racial 
abuse: abuse with regard to immigration, abuse with regard to black African persons; 
abuse with regard to Asian persons; abuse with regard to Muslims.  
 
10. In the case of Tribelnig, the quantity of material is much smaller, although it is of 
more recent origin in the sense that it was all received and sent within a period of 
three weeks or so prior to 12th October 2010, the day of Mr Mubenga’s abortive 
deportation and death. There are, the prosecution allege, seven individual racist texts 
from four different senders, and seven have been re-sent to a total of eight recipients. 
Mr Gibbs QC, on behalf of Tribelnig, takes issue with this analysis, but it matters not 
for present purposes. Mr Dennis has separated the texts fall into the same four 
categories: abuse with regard to immigration; abuse with regard to black persons; 
abuse with regard to Asian persons; abuse with regard to Muslims.  
 
11.   When interviewed by the police about these text messages the defendants elected 
to make no comment, on the advice of their solicitor. However, they answered 
questions about the texts at the inquest. Hughes explained that the texts were received 
on and sent from his personal mobile phone. He agreed that they are extremely 
racially offensive, expressing racist views about immigrants. They were still there to 
be found on his phone because he never deleted anything. He admitted he must have 
opened them all but he said he had read only a few of them. He had not thought them 
funny, although in a couple of cases he was taken by the play on words, which is why 
he forwarded them on, one to his brother another to a friend. He agreed that the texts 
demonstrated a good deal of racial hostility.  
 
12. At the inquest Tribelnig accepted that these texts were found on his personal 
phone. Some of the people from whom the texts were received and to whom he 
forwarded them were colleagues working as detention custody officers. He described 
the texts as “just jokes that did the rounds”. He did not think they were funny. Asked 
why he had forwarded them, he said he could only put it down to an unthinking 
moment. It did not represent who he was. He denied that he held racist views himself. 
He said that his partner’s sister’s husband and her children are black. He denied that 
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the texts portrayed an attitude towards black people he came across in his work as a 
detention custody officer. He denied that it affected the way he treated deportees. 
 
 
The prosecution’s application and submissions  
13. In his skeleton argument and his oral submissions Mr Dennis QC submits that 
participation in the willing reception or sending and keeping of such racist material 
amounts to “reprehensible behaviour”, and therefore “misconduct” for the purposes of 
s.98 of the Criminal Justice Act 2003. Such “misconduct” constitutes “bad character”, 
which is admissible in evidence subject to provisions of s.101 (1) and (3) of the Act. 
The prosecution submit that the evidence is admissible under the gateway in              
s. 101(1)(d) as evidence “relevant to an important matter in issue between the 
defendant and prosecution”. It is submitted that the admission of the evidence would 
not have an adverse effect on the fairness of the proceedings, such as to require 
exclusion under section 101(3).  
 
14. Alternatively, if the evidence does not constitute “bad character” within the 
meaning of the Act, then applying common law principles it is relevant and 
admissible, and should not be excluded under s.78 of the Police and Criminal 
Evidence Act 1984.  
 
15. In the bad character notice itself it is asserted that the material is relevant to an 
important matter in issue because it is capable of assisting the jury in determining the  
state of mind of Hughes and Tribelnig at the relevant time. Mr Dennis developed this 
in his skeleton argument and his oral submissions. He contends that each defendant’s 
attitude or state of mind at the material mind is at the heart of the critical issues in the 
case. The defendants contend they were motivated in their conduct solely by an 
intention to act purely in a professional way, and that they had no reason to treat Mr 
Mubenga in any way that fell short of their required duty of care. It was no fault of 
any of them that the incident ended in a fatality.  Mr Dennis submits that the jury are 
entitled to consider any evidence that would, if accepted, contradict that purported 
motivation.  
 
16. Mr Dennis submits that the jury will need to consider whether the unreasonable 
force and/or lack of care alleged by the prosecution was ultimately the result of other 
motivations. Two are suggested on the evidence so far: first, that Mr Mubenga was 
deliberately held down, regardless of his well-being, in order to ensure that the plane 
took off rather than have the deportation aborted, with a resultant loss of earnings; 
second, disrespect for Mr Mubenga as a deportee because, in the defendants’ view, he 
was “just a criminal”. This is based on the evidence of one of the passengers (Andrew 
West) that he had heard the remark “You are a criminal” during the relevant period of 
restraint. It is submitted that this reflects an attitude or state of mind which tends to 
undermine the defendants’ assertion of professionalism. The racist texts provide a 
further example of an attitude or state of mind which is hostile and contemptuous of 
someone in Mr Mubenga’s position, i.e. a black African immigrant who has 
committed a crime and is being deported. It is submitted that to Hughes and Tribelnig, 
as persons willing to receive and send racists texts, Mr Mubenga would be just the 
sort of person in respect of whom racial hatred or contempt was targeted and 
encouraged. Mr Dennis submits that jury should be entitled to consider whether such 
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hostility or contempt may have played a significant part in the defendants’ disregard 
for Mr Mubenga’s health, safety and well-being.  
 
17. Putting it another way, the prosecution argument amounts to posing the question: 
would evidence of these racist texts assist the jury in determining whether the 
defendants deliberately and callously restrained Mr Mubenga forward and head down 
in his seat for a prolonged period, and deliberately and callously ignored his protests 
that he could not breathe? 
 
18. Mr Dennis submits that, as foreshadowed in their police interviews, the 
defendants will play heavily on the professionalism of their conduct. To assess this 
fairly, the jury should have the whole picture and should be entitled to consider 
whether a racist motivation may have been at work.  
 
19. As to prejudice, Mr Dennis submits that there is no dispute about the content of 
the material. The defendants have had the opportunity to reflect upon it and have 
given evidence about it at the inquest. Mr Dennis submits that the material is not of a 
“scandalous, grave or distressing nature” such that the jury would be unable to focus 
on the proper purpose for which the evidence should be considered. He submits that if 
the evidence is admitted there are three possible ways in which it could be presented 
to the jury, and the prosecution and defence could reach agreement on the appropriate 
method. The first possibility would be to provide the jury with all the texts in their full 
form. The second would be to provide the jury with examples of the texts, and to 
summarise the nature and number of the remainder. The third would be to provide the 
jury only with a summary of the extent and content of the material. He submits that 
the evidence of these texts is no more prejudicial than any other powerful relevant 
evidence that tends to incriminate a defendant. The defendants can deal with the 
material in their own evidence, and counsel can address it in their closing speeches. In 
the summing up the jury can be given clear directions on the limited relevance of the 
material, and a clear warning as to how it must not be used.  
 
 
Submissions on behalf of Hughes 
20. On behalf of Mr Hughes, I have written submissions from Mr Pownall QC and 
Miss Thorne in their skeleton dated 20th November, and Mr Pownall made powerful 
oral submissions. It is argued that the material has no relevance at all to the issues the 
jury have to consider. By contrast, the evidence of the texts is grossly prejudicial. In 
Mr Pownall’s words, it is “toxic” and would inevitably lead the jury to “regard Mr 
Hughes with loathing”. It is pointed out that these racist texts are but a small fraction 
of a mass of offensive text material on Hughes’ phone consisting of so-called “jokes” 
at the expense of almost every imaginable minority. I have been supplied with a four 
page list and analysis of other material, which it is said the defence would feel obliged 
to bring to the jury’s attention to put the racist material in context. Mr Pownall accepts 
that the possession and use of such material constitutes “reprehensible behaviour” and 
thus “misconduct” and “bad character” for the purpose of the 2003 Act. Alternatively, 
he accepts that precisely the same issues would in any event arise if the material were 
not covered by the Act and common law principles alone applied.  
 
21. Mr Pownall submits that the material does not prove that Mr Hughes is in fact a 
racist, still less that he bore any ill will towards Mr Mubenga. To the extent that the 
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prosecution argument relies upon the evidence of Andrew West’s hearing one of the 
guards say “You are a criminal”, there is no evidence that this, or anything like it, was 
said by Hughes (or Tribelnig) rather than by Kaler. There is no other evidence of 
animus on the part of any of the defendants towards Mr Mubenga, let alone any 
animus based upon race. Mr Pownall submits that if the jury are sure that the 
defendants did the two critical acts alleged, i.e. holding Mr Mubenga forward for a 
prolonged period and deliberately failing to heed his repeated protests that he could 
not breathe, then the motivation for doing such acts is irrelevant.  
 
22. As for prejudice, Mr Pownall submits that the taint of racism has not been raised 
so far at all. This is why the evidence would have a toxic effect on the trial. In order to 
meet the allegation that he is a racist, and that his actions on the night were racially 
motivated, Mr Hughes would have to reveal the full catalogue of his other offensive 
texts and, potentially, call evidence in an attempt to disprove the allegation. He has 
conducted some 800 deportations since 2002, in respect of none of which has any 
complaint of racism been upheld.  
 
 
Submissions on behalf of Tribelnig 
23. On behalf of Mr Tribelnig, I have outline written submissions from Mr Gibbs QC 
and Mr Donnelly date 20th November, and Mr Gibbs too made powerful oral 
submissions. He described this as a very dangerous application. He takes issue with 
the prosecution’s analysis of the texts in Mr Tribelnig’s case. He submits that in fact 
only one of the texts (at exp 2711) could be said to be directly relevant to Mr 
Mubenga, as it is the only one which refers to black people as opposed to Asians or 
Muslims. There is one other text where the punch line in the supposed “joke” relates 
to a black woman. Mr Gibbs submits that so far the evidence in the trial has been 
carefully presented and concisely cross-examined, all with a view to assisting the jury 
in a clear minded analysis. He submits that the material in question provides no 
insight whatsoever into Mr Tribelnig’s state of mind in the comparatively short period 
of restraint in question on the night. He submits that in reality this is a veiled bad 
character application based on propensity, the suggestion being that it is more likely 
that the defendants would have behaved in the criminal way the prosecution allege 
because of their alleged racist attitude. He submits that the prosecution’s approach 
amounts to an invitation to the jury to speculate about the defendants’ motivation. 
Had there been evidence, for example, that at the time of the relevant events any of 
the defendants was using overt racist language towards or about Mr Mubenga (e.g. 
“you black bastard”), the situation would be entirely different.  
 
24. As to prejudice, Mr Gibbs submits that once the slur of racism is raised it is 
impossible to disprove. It is impossible as well to predict the effect of such evidence 
upon a jury and the emotions and feelings it may arouse. Mr Gibbs likened it to 
throwing a grenade into the jury room with the expectation that damage would be 
done, but without knowing how or to whom. Far from helping the jury in a clear 
minded analysis, the introduction of such evidence would risk the release of an 
“unpredictable and uncorrectable cloud of prejudices”. Contrary to the prosecution’s 
submission, Mr Gibbs suggests that the material in question is “scandalous”. It would 
be distressing for the jury to consider, and an impediment to their proper focus on the 
evidence and on the issues. This prejudice would be impossible to cure in speeches or 
even in directions in the summing up.  
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Submissions on behalf of Kaler 
25. Although Mr Kaler is not himself the subject of the bad character application it is 
strongly submitted on his behalf that the evidence is irrelevant and inadmissible, and 
that its admission would result in irremediable prejudice in his case also. These 
arguments are developed by Mr Bennathan QC and Miss Greenhalgh in their skeleton 
argument dated 19th November, and Mr Bennathan made powerful oral submissions. 
It is pointed out that there is a logical inconsistency in the prosecution’s approach. 
The prosecution do not and could not suggest that Mr Kaler was influenced in any 
way by racial prejudice arising from or evidenced by these text messages. On the 
contrary, Mr Kaler has every reason not to be racially prejudiced as his wife is black 
and his children are of mixed race. Mr Bennathan submits that it would require mental 
gymnastics of olympic proportions for the jury to understand how the prosecution 
suggest that, of three defendants acting together, two may have been motivated 
secretly by racial prejudice to do the things alleged yet the third was not so motivated 
in doing those same things. It is submitted that because the factual allegation is 
essentially the same against all three defendants, there is a grave risk that Mr Kaler 
would be tainted by any prejudice the jury felt towards Hughes and Tribelnig arising 
from these racist texts. Mr Bennathan submits that the jury have a large amount of 
detailed evidence to consider, from eye witnesses and from medical witnesses, with 
precise factual issues to decide. It would be wholly wrong and unfair to swamp the 
jury with offensive unfocussed material such as this, particularly when there is no way 
of knowing what the jury’s sensitivities are and how greatly they might be affected by 
such material.  
 
 
Prosecution reply 
26. In reply to Mr Gibbs, Mr Dennis submitted that there is no difference in principle 
between the vocalising of racial motivation by abuse shouted at Mr Mubenga, had that 
been the case, and  proof of similar motivation by involvement in all these racist texts.  
 
27. In reply to Mr Pownall, Mr Dennis submits that it would be a matter for Mr 
Hughes whether he wanted to introduce other categories of abusive texts, but that 
does not affect the racist nature of the texts the prosecution seek to introduce.    
 
 
Analysis  
28. In my judgment the evidence that Hughes and Tribelnig received and opened 
these texts, did not delete them, and in some cases re-sent the texts,  plainly amounts 
to “reprehensible behaviour” within the meaning of the 2003 Act, and thus constitutes 
“misconduct” for the purpose of s. 98. It is therefore evidence of the “bad character” 
of Hughes and Tribelnig for the purpose of s.101 of the Act. This is particularly so 
when their work as detention custody officers, employed to escort deportees, brought 
them into daily contact with persons of different race and ethnicity from their own.  In 
this regard it is artificial to separate out, in the case of Tribelnig, the texts which relate 
solely to racial abuse directed at those of the same race or ethnicity as Mr Mubenga. 
Racist texts directed at other racial groups are equally caught.  
 
29. The key question is whether evidence of these racist texts, in the case of either 
Hughes or Tribelnig, is “relevant to an important matter in issue” between him and 
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the prosecution, within the meaning of s. 101(1) (d) of the Act. The “important matter 
in issue” to which the evidence of the racist texts is potentially relevant is whether the 
defendants deliberately held Mr Mubenga forward, head down, for a prolonged period 
and whether they deliberately ignored his repeated protests that he could not breathe.  
 
30. The evidence of the racist texts would potentially be relevant to that important 
matter in issue if, but only if, logically, it made it more likely that the defendants did 
either of those things. Here lies the difficulty, in my judgment. On the evidence there 
is nothing to distinguish the roles played by each of the three defendants in restraining 
Mr Mubenga once he was seated. The prosecution case is that they were acting as a 
team. There is no suggestion that Hughes and Tribelnig had exchanged racist texts 
between themselves or that either was aware of the racist texts on the other’s phone. 
Nor is there any suggestion that Kaler was aware of any such racist texts on the 
phones of Hughes or Tribelnig. The incident requiring restraint of Mr Mubenga arose 
spontaneously. The jury would, in effect, therefore be invited to say that Hughes and 
Tribelnig, quite independently of each other, were secretly motivated by their racist 
attitude to behave as they did towards Mr Mubenga, whereas Kaler behaved in the 
same way without any such racial motivation. This is a difficult concept to grasp and 
highlights the weakness of any probative value that the evidence could conceivably 
possess.  
 
31. Equally, it is important to note that the prosecution have eschewed any suggestion 
that the evidence is relevant and admissible as evidence of propensity as such. It 
cannot, logically, prove that Mr Mubenga was in fact held forwards, head down, 
rather than holding himself forward voluntarily in that position throughout. Nor, 
logically, can the evidence help to prove that Mr Mubenga did or did not repeatedly 
complain that he could not breathe.  
 
32. In my judgment the evidence does not possess the necessary degree of relevance 
to justify its admission. It does not found a sufficient logical basis of relevance to the 
key “important tissue” the jury will have to determine. Rather, by its very nature it 
invites an emotional and speculative approach to an issue where logical analysis and 
logical inference should be of paramount importance.  
 
33. Had there been any suggestion of overt racism in the defendants’ conduct towards 
Mr Mubenga (e.g. calling him a “black bastard”) the relevance of these texts would 
have been far easier to assess and apply. Although Mr Dennis submits that there is no 
difference in principle between a racial attitude which is vocalised during the course 
of such an incident and an underlying racial motivation evidenced by texts of this sort, 
there is in my judgment a very great difference indeed.  
 
34. Even if the evidence of the racist texts possessed some tenuous relevance, in my 
judgment the prejudicial effect of the evidence far outweighs any probative value the 
evidence might have. Powerful evidence with true probative value is necessarily 
prejudicial in the general sense of the word, but because of the strength of its 
probative value such evidence is not unfairly prejudicial.  By contrast, where the 
probative value of the evidence is slight, it is the contrastingly huge prejudicial effect 
that makes the admission of the evidence unfair. There are, in my view at least four 
specific areas of concern. 
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35. First, these racists texts, however they might be presented to the jury, are so 
grossly offensive that they are bound to inflame the emotions of any reasonable jury 
to a level of hostility towards these two defendants. This case requires a careful 
analysis of the eye witness evidence and the medical evidence in particular. It requires 
a logical and dispassionate approach to the two central factual issues that have been 
identified. I have no doubt that the admission of the evidence of these racist texts 
would seriously hamper and restrict the jury’s ability to bring to bear that all 
important logical and dispassionate analysis. By its very nature evidence of racist 
texts such as these would alter the whole tone and dynamics of the trial. 
 
36. Second, the jury would inevitably be distracted from the real issues by the need to 
examine the extent to which possession of these racists texts truly portrayed a racist 
attitude on the part of Hughes and Tribelnig which was likely to affect their conduct 
towards Mr Mubenga on the night. The risk would be that the jury were diverted into 
this nebulous and uncertain exercise before they could make any assessment of the 
true probative value, if any, of the racist texts. Anything which distracts the attention 
of the jury by focussing attention on collateral issues should be avoided if at all 
possible. When there is the additional layer of emotion, the distraction becomes all the 
more undesirable.  
 
37. Third, the wholly uncertain and explosive potential of such emotive evidence is a 
matter of real concern. It would add a dimension to the case which the jury might well 
find impossible to put in any proper context, even with the most robust directions in 
the summing up.  
 
38. Fourth, I must have in mind not only the position of Hughes and Trebelnig as the 
two defendants most directly affected by the application, but also the position of 
Kaler.  It is the potential adverse effect of admitting the evidence on the fairness of 
“the proceedings” as a whole which I have to consider, i.e. as it would impact on each 
of the defendants as well as the prosecution.  Because the nature of the case against all 
three defendants is joint enterprise, acting as team, with no attempt made by the 
prosecution to distinguish between their roles, the risk of prejudice by association in 
Kaler’s case would be very real. Again, directions in the summing up would not in my 
view be sufficient to meet such prejudice.  
 
 
Conclusion 
39. I respect the prosecution’s considered decision to make this application only when 
all the evidence for the prosecution had been given, and only with a view to providing 
the jury with assistance which the prosecution submit is necessary and appropriate. 
However, for the reasons I have explained I have reached the clear conclusion that I 
should not admit the evidence. 
 
40. I am not persuaded that the evidence has any real relevance to the “important 
matter in issue” which has been identified, namely whether the defendants 
deliberately held Mr Mubenga forward, head down, for a considerable period, and 
whether the defendants deliberately ignored his repeated protests that he could not 
breathe. 
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41. Even if the evidence had some tenuous relevance, I am satisfied that the 
prejudicial effect of the evidence in respect of all three defendants far exceeds any 
probative value the evidence might possess, and  that its admission would have such 
an adverse effect on the fairness of the proceedings that I should not admit it.   
 
42. I wish to make it clear, however, that in giving their evidence Mr Hughes and Mr 
Tribelnig will need to be very careful not to give the impression to the jury that they 
do not hold any racist views. That would run the risk of creating a false impression 
which might in itself attract the operation of the bad character provisions in                 
s.101 (1) (f) of the Act, and let in the very evidence that I have excluded. 
 
 
                                                                              

 Mr Justice Spencer   
 
                                                                               25th November 2014                       
 
           


